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Section |: The Development of Representative Government

1

- i you look back fifty years in the history of Hong Kong, you will
see a different landscape, full of people differently employed. We
have had our measure of good fortune; difficullies have been
Gvercome and things have always turned out better than we
could have hoped. But during this period, because of the special
circumstances of Hong Kong, representative government
developed at a measured steady pace, carefully along somewhat
unorthodox lines in response to underlying circumstances,
particularly in regard to the looming question of 1997, and it
succeeded in combining change with stabiiity. In 1985, following
agreement between the Governments of Greal Britain and China,
preparalions were made with the passing of a Basic Law in 1990,
to describe in detail the constitutional arrangements for Hong Kong
after its return to China in 1997.

. Nineteen years before that, in 1966, a government Working Party
produced a report on how local administration might develop and,
inevitably, because these were colonial times, looked to Britain
for a paradigm. The Working Party report was overlaken by the
disturbed circumstances and events at the end of the sixties and
was quietly forgotten. Thereafter development of representative
government was diverted into different channels instead of

following the elective process and creation of District Councils as



suggested by the Working Party. These channeis involved
encouraging greater popular participation in public affairs by the
formation of many government advisery committees and boards
and the opening of district offices in each of the cily districts.
Legislative Council was also enlarged and made more
representative by the deliberate inclusion of many mare appointed
members drawn from different sectors of society - architects,

engineers, accountants and so forth.

. Meanwhile the masses of people who moved into the new satellite
towns in the New Territories had nobody to represent them except
viltage committees. Starting from 1977, District Advisory Boards
were appoinled lo support the work of “deparimentat officials
across the whole spectrum of tocal administration through
discussion and advice.” These refreshing initialives were,
however, insufficient. There were questions from some members
of the British Parliament as to why Hong Kong was not taking
further steps to increase representation. Universal primary school
education had been introduced in 1971, Hong Kong generally
was becoming a more sophisticated international community.
Society was changing and, in response to this changing scene
and in anticipation of future demand, a government paper in 1981,
“District Administration in Hong Kong", proposed that one third of
the members of these District Boards should be elected by popular

vote. Elections were totally unexpected by the general public.

They came without forewarning but, after the initial surprise, were

generally welcomed.

- With the inclusion of elecled members in District Boards, Hong

Kong was taking a decisive step forward in political development.
All persons over the age of 21 with three years of residence were
enfranchised and this expansion of democracy was matched by
the terms of reference of the District Boards which, instead of
putling members in the legal straitjacket of conventional local
government, encouraged members to discuss any matlers
aflecting local well being. Hong Kong was crossing the river feeling
the stones as it went along.

. Hawever, the 1981 White Paper stated emphatically thal, for the

lime being, the status quo of the Executive and Legislative
Councils would not be changed “and should evolve, as in the
past, within the imperative of stability which the special
circumstances of Hong Kong require.” Three years later in 1984,
just before the signing of the Joint Declaration between Great
Britain and China, a further government paper was published,
which built on what had already been achieved.

. When introducing these next steps, the Governor, Sir Edward

Youde, said, "Our present system of Government operales on

the basis of consultation and consensus. This unique system



has developed around the representation of the views of the
community in two  ways: through the representation on the one
hand of regional and district interests” and when speaking about
Legislative Council, "through the representation of occupational
interests such as commerce and industry, taw, education, medical
and social services...... These two parallel approaches allow time
for debate and dissent...... synthesizing the views of geographical
and functional conslituencies.” Agradual approach was therefore
proposed so as not to undermine, wilh the possibility of political
agitation, our position as an emerging international industrial,
commercial and financial centre. Change, it said, was inevilable

but should take place gradually.

. The 1984 paper went on to propose election of functionat
representatives rather than their appointment by the Governor,
and that members should be elected by their parent organizations
and professional bodies. This change from appointment tg election
is significant in that it marked the start of the subsequent
development of the functional constituency concept as an integral
part of Hong Kong's political system and whose future role is
discussed later in this paper,

- Meanwhile in order to reflect its growing importance in public affairs
and to manage its increasing workload, Legislative Council was

expanded from 25 to 44 members in 1980 and to 56 in 1985,

10.

1.

The consequence of this was that Government officials wha were

members of Legislative Council were now oulnumbered by non-
official members of the public.

. In 1987, a further governrent paper devoled many paragraphs

to the role of functional constiluencies, and, in commenting on
the various views that had been expressed about their role, noted
that most contributors favoured the retention of this method for
selecting some members of the Legislative Council, The pace
was quickening and in 1991 direct elections were proposed for
18 seats of the Legisiative Council in addition to the 21 elecled

functional constiluency representatives,

From this brief chronicle of event it can be said that far from
standing still, at intervals of three or four years Hong Kong was
moving forward to develop its own system of representative
government,

Arriving in 1992, a new Governor, Christopher Patten, presented
proposals for further development of the répresentative system
ostensibly to prepare for the return of Hong Kong to the
Government of the People’s Republic in 1997. He proposed to
abolish all the appointed seals in the District Boards and 1o fill the
nine seats to make up the balance of 21 functional consliluencies

with functional seats which would include the total workforce of



12.

2.7 million based upon the broad industrial groups of the Hong
Kong Slandard Industrial Classification used for statistical
purposes. Itwas unfortunate that no precise definition of functionat
constituencies had been included in the Basic Law, Everyone
knew what they were because functional consliluency members
had regularty been referred to as representing associations
and professions, indeed from the outsel when introducing the
concept during a speech to the Legislative Council on 18 July
1984, the Governor, Sir Edward Youde, had said, "by this we
mean Qiganizations.” The functional constituencies proposed
in 1992 went far beyond the boundaries of organizations and
were certainly not envisaged by the authors of the 1990 Basic
Law. The Governor's proposals provoked a strong reaction from
the Chinese Authorities and were to have serious consequences
in 1997. They led to the abandonment of the “through train”
whereby those elecled to the Legislative Council before 1997
had an opportunity to carry on after the retumn to China. Legislative
Council was dissolved and a carelaker Provisional Legislative
Councit was subsequently formed until fresh elections could be
held,

In the years which followed 1997 further changes have taken
place in the balance between functional and directly elecled

members and there are now 30 directly elecled members of the
Legislative Council elected using a list system and 30 functional

members,

Section II: The Nine Requirements Before Further Change

13. Our Basic Law hokds out the promise of Legislative Councit elected

by universal suffrage from 2007, but before this can eventuate
the Standing Committee of the National People's Congress has

indicated that the SAR has to fulfit @ conditions as follows:

i) according o the Basic Law, any amendments can onfy
e made with the endorsement of a nvo-thirds mGjority
of all the members of the Legislaiive Council and the
consent of the Chief Executive, und they shail be reporied

to the NPCSC for approval or for the recond:

it} any proposed amendments must comply wirh the
provisions of the Basic Law. Amendments 1 the design
and principle of the political struciure prescribed in the

Basic Law must not be lightly comtemplared;

ifi) the appointment of the Chief Executive by the Central
Auwthorities is substantive. No propased amendments shall
affect the substaniive pover of appointment of the Centrat

Authorities:

iv) any proposed antendments must aim ar consolidating the

executive-led sysiemt headed by the Chief Executive and



v)

Vi)

st ot deviate from this privciple of design. They shewld
aim af perfecting the exccutive-lod svstem, and should
not lead wo a deteriovation of the co-ordination probiem
of the current relationship between the execitive

aithorities and the legistanre;

development incards the wltimate aim of universal
suffrage wst progress in a gradual and orderty imanmer
step by step. The pace should not be too fust, The progress
should accord with the acul sitation in the HKSAR, in

ovder (o preserve Qs prosperity and stabifin:

whten considering the aceal situation, public opitions,

as well ax other fuctors, including the legal statuy of

the HKSAR, the presemt stage of constitutional
development, economic development, social conditions,
the understanding on the part of the public of "One

Country, Twe Systems” and the Basic Law, public

wwvareness on political participation, the maturity of

political talent and political groups, us well as the
relationship benwveen the executive anthorities and the

legislatire, pinst be raken imo account:

vit) any proposed amendments must enable different sectors
of sociery 1o be represented in the poditicad structnre, and

oy participate in politics throwgh various cliannels:

viit) any proposed amendmenty should ensure thai
consideration would continne to be given to the interests

of different sectors of socierv: and

ix) any proposed amendmenis must not bring abows adverse
effect on the svstems of economy, monewary affairy, public

finetnice and others as prescribed in the Bavic Law.

14. The Basic Law holds out the promise of a Legislative Council

elected by universal sufirage and while there are continuing calls
for universal suffrage in 2008, the ruting by the Central Authorities
quoted above was issued in keeping with the principle of gradual
progress and stable government. in accordance with this and
other statements by the Central Authorities, the elections for the
Chief Executive in 2007 shall be limited to a broadening to include
more people in the process but the election will not be thrown
open lo universal suffrage. Similarly, with regard to elections for
Legislative Council in 2008 a change to a fully directly elected
Council has been ruled oul. Instead the electoral colleges of the
functional constituency members may be modified and improved,

while any expansion of the Legislative Council to cope with an



15.

16.

increasing workload must be evenly balanced between directty

elecled and functional members,

Legislative Council will therefore enter the next electoral term of
four years ending in 2012 with the same even balance between
functional and directly elected members and the voling system

prescribed in the Basic Law.

To sum up, beginning in 1966 changes have taken place at a
steady pace in the representative nature of the Government of
Hong Kong. Meanwhile, the population has doubled from 3.4 to
6.8 million. Sateliite towns in the New Territories have been
eslablished. Industry which was a strong pillar of the economy
during the early part of these forty years has migrated to China
and the service sector has largely taken its place. Hong Kong
started the period with one university, it now has seven. Most
significant of all, following the 1984 agreement between Britain
and China, Hong Kong's transition to China's rule in 1997 has
been smoothly achieved and Hong Kong continues to enjoy its

own special characteristics and way of life.

10

17. The following sections describe the parameters set out in the

Basic Law within which the Legislative Council has to work and
axplore the possibilities for a further slep forward with the
introduction of a bicameral system by separating the functional
and directly efected members into two chambers in line with the

system adopted by many legislatures around the world.

11



Section lil: Composition and Procedures of the Legislative Council

18.

The Agreement between the two Governments described in broad
detail the main features of Hong Kong's governance, its core
values, its civil society and way of life. Hong Kong needed its

own legislation and almost before the ink was dry on this

" Agreement, work began to set out in considerable detail these

19.

20.

arrangements in a Basic Law promulgated in 1990.

The works of drafting the Basic Law was completed after extensive
discussion over a period of five years by a Joint Committee of
Hong Kong and Mainland members with the help of a Consultative
Committee to the Basic Law drafting members and the publication
of drafts for public comment, We are concerned in this paper
with those sections of the Basic Law which deai with the formation

and procedures of the Legislalive Council.

Article 68 of the Basic Law describes the method for forming the

Legislative Council as follows:

“The methaod for forming the Legistative Council shail
he specified in the tight of the uctied sitmation in the Hong
Kong Special Administrative Region and in accordance
with the principle of gradual and arderly progress. The
wltimate wing is the election af all the members of the

Legislative Council by mniversal suffrage.”

12

21. The detail of and specific method for the formation of the

Legistative Council is carried in Annex I of the Basic Law in
accordance with the following words from the third paragraph of

Article 68 and Annex Il as follows:

"The specific method for farming the Legistative Couneil
and its procedures for voting on bills and motions are
prescribed in Annex H: “Method for the Formation of
the Legistative Council of the Hong Kong Special

Administrative Region and Its Voting Procedures.”

Annex |l describes this as follows:

“The Legistutive Council of the Hong Kong Special
Adbinistrative Region shall be composed of 60 menthers
i each term. In the first term, the Legistative Council
shalt be fornied in accordance wish the "Decision of the
National People's Congress on the Method Jor the
Formation of the First Government and the First
Legistative Council of the Hong Kang Special
Adwinistrative Region”. The cemnposition of the
Legistative Council in the second and third werms shall

be as follows

13



Second renn

Mewmbers returned by funcrional consritmencies 30
Members retirned by the Election Conmistee 6
Mewibers returned by geographical constinencies

througlt direct elections 24"

The composition of the Legislative Council in the third and subsequent
terms removed the members elected by an Election Committee,
so thal Legislative Council consisted of two numerically equal

pants of direclly elected and functional members,

"Third tern;
Members veturned by fimctional constituencies 30
Menthers returned by geographical constitnencies

through direct elections . Ju

22. Annex Il then goes on to delegate the procedures for election to
the Government of the SAR to decide, specify and thereafter o

be passed by the Legislative Council as lollows:

...... The division of geographical constitiencies and the
vating method for divect electiony therein; the delimitation
of functional sectors and corporate bodies, their sear
altocation and election methods...... shall be specified by
an electoral faw introduced by the Govermmnent of the
Hong Kong Special Adminisirative Region and passed

by the Legistutive Council.”

14

The following paragraphs in Section I} of Annex Il set out the

procedures for voting on bills and motions:

“Unless otherwise provided for in this Law. the
Legistative Council shall adopt the Sollowing proceduses

Jor voring on billy and inotions ;

The passage of bills introduced by the povernmment shalt
reguive af feast a simple majority vore of the menbers of

the Legistative Councit present.

The passage of motions, bills or wamendments 1o
gevernment bitly imtroduced by individual members of
the Legistative Council shall require o simple majority
vore of each of the twa groups of members presen:
mewnbers retumed by functional constimencies and those
returned by geographical constimencies thros wh direcy

elections amd by the Election Conmnitiee,”

Further development of the formation and methaod after 2007 is deait

with in Section Il of Annex Il as follows:

“With regard 100 the method for forming ihe Legistaive
Council of the Hong Kong Special Administrative
Region and its procedires Jor voring en bills and
motions after 2007, if there is u need 10 amend the
provisions of this Annex, such amendments must be

made with the endorsement of a tvo-thirds mafority of

15



all the members of the Councit and the consent of
the Chief Executive, and they shall be reported 1o the
Standing Committee of the National People's Congress

Jorthe record”

23. The description of the voting method set out in Annex il Section |1

above is virtually a bicameral system within the working of the
Legislative Council. This is not dissimilar from the description of
governments of other countries with a bicameral system, where
it is usual to refer to the system as a whole by a term which
embraces both parts of the system. Hence, in the USA, Congress
refers to both the House of Representatives and the Senate.
Parliament is a word used generally when describing legislatures
which refers to the whole, the upper and the lower house. Using
this analogy the term "Legislative Council” could be éonsidered
to be the Council acting as a whole that is to say, the legisiature,
and the separation of the directly elected members and the
functional members into two chambers could be similary regarded,
jointly they would consist of the Legislative Council as a whole
and, in other words, they would be the legislature of the SAR, If
this line of reasoning is followed, then any amendment to the
method of voting on bills and motions and the procedures to be
followed may be agreed in accordance with the provisions of
Section Il of Annex Il of the Basic Law (see para 22 above).
Similarly the distribution of seats as between functional and

directly elected members can be dealt with under this provision,

16

24,

25,

Thus the separation of the Council into its two component
chambers, functional and directly elected, for the purpose of
managing ils business envisaged by the adoption of a bicameral
systerm is a matter which can be agreed in accordance with the

provisions under Section Il of Annex Il

The following section will give a brief description of how a bicameral
system works and benefits the legislative process in a number of

countries,

17



Section |V: The Law, the Legislative Council and the Next Steps

26.

27,

28.

Following elections for the Legislative Council in 2008, the Council
will have an even number of seats each for direclly elected and
functional members. The Council may be bigger but the number
of seats will be divided equally. This will obtain until the next
election in four years times 2012. What should be the next step
forward in our gradual and orderly progress? How are we 1o

meet a requirement thal two-thirds of the Legislalive Council

have to agree to any step forward and to any amendment? How:

is any change going to meel the nine requirements of the Central

Authorities?

The second of those requirements is that any amendment must
comply with the design and principle of the political struciure. The
principle is an executive led and accountability system; the design
must ensure that different sectors and interests of sociely are
represented and that there must be no adverse effect on the
system of the economy and finance, i.e. a balanced budget and
financial prudence. We are moreover encouraged further to

consolidate the executive led system.

Although some of the steps needed lo achieve a consclidation of
the executive led system are oulside the scope of this paper, for

the sake of completeness it can nevertheless be suggested that

18

29.

30.

the structure and functioning of the executive itsell needs to
change in order to strengthen ils position. The so-call "Ministerial"
system has not been developed 1o cover the whole range of
government activity. Principal officials are poorly supported with
subordinate staff and have no Deputies. The links between
Principal Officials and policy advisory committees and
commissioners could similarly be strengthened. Consideration
could be given as to whether the Chief Executive should continue
to be independent of a poiitical party and to the links between the

Executive and Legislative Authorities and so forth,

The Basic Law confers certain powers on the Chief Executive
in respect of bills passed by the Legislative Council. if they are
incompatible, he may pass the bill back for reconsideration, or if
the Council refuses to pass the budget or any important bill, he

may dissolve the Council having consulted his Executive Council

(Basic Law Articles 49 & 50).

The function and work of the Legislative Council covers all the
functions of normal governments elsewhere and members of the
Council may introduce bills provided they do not relate to pubtic
expenditure or the political structure. The Chief Execulive must
consent before bills relating o government policies are introduced
(Basic Law Avrticle 74).

19



31

32,

Annex H Section Il of the Basic Law also sets out the procedures
for voting on bills and motions. Bills introduced by the Government
require a simple majority; but bills, motions and amendments
introduced individually require a simple majority separalely in each
of the two sections, directly elected and functional constituency
halves, of the Legislative Council. The articles mentioned above

are relevant to the need for and functioning of a bicameral system,

How are we to move forward bearing in mind the nine requirements
and the Articles of the Basic Law described above? We must not
derogale from the executive led system, we must make sure that
different sectors of society are represented. The changes
permitted by the Central Authorities in 2007 strengthen the support
for the representation of different sectors of society, the functionals,
by emphasizing their equality with directly elected members. The
voting syslem described in Section I} of Annex Ii also keeps a
firm grip on the direclly elected members. How then can we take
a gradual step forward? Nothing should be done 1o weaken the
power of the executive nor should the representation of different
sectors and their voice be quietened to an insignificant whisper.
The BPF believes that this question can be answered by

introducing a true bicameral system.

20

33.

3.

35.

36.

The implementation of a bicameral system, two chambers, would
involve completing the separation of responsibility implicit in the
present separate majority voling systern on individual bills and
motions in the Legislative Council. The Legislative Council
collectively would consist of two chambers, a House of

Representatives and a Senate of functional members,

Election for members of its two chambers would follow whatever
modifications are introduced and implemented foilowing the

current review.,

But if the first chamber of direct, elected members is separated
from the functionals, there would however be no longer any need
it to be the same size as the second chamber. indeed, since it
would have the task of filling the membership of the panels and

commitiees, it would need to have more than the present 30.

The first chamber would sit and debale separately. This will
encourage more responsible administration and will enable the
execulive to establish a more direct communication with its

representatives,

2%



37.

38.

The second chamber would act as a check and balance. Bills
would pass from the first chamber to the second for scrutiny and
possible amendment. The Biil with or without amendment would
return to the First Chamber, If the amendments were not accepted
in whole or part, the Bill would return to the Second Chamber for

further discussion and so on,

In the following pages we discuss how the system is working in
countries which have experience of how the systemn affects the
conduct of public affairs and why they continue to retain and

respect the system.

22

Section V: Bicameral Systems Elsewhere

39. A value common to bicameral Syslems in whichever part of the

world they are is that the second chamber is able to apply a check
to the work of the firs| chamber, {o correct mistakes and oversight
in the drafting of legislation, and 1o exert a sleadying influence on
policies and molions conceived in the first chamber, lo allow for
second thoughts and to admit wider community involvement,
There will be differences of view and approach between the two
chambers but it is not a closed door situation, differences may be
and are ironed out by exchanging views which shuttle between
the two or if necessary they can be resolved by a joint conference

of bolh chambers.

usa

40. Praclical politics produced the American Senate and called for

two legislative Chambers in 1788. Congress is the collective noun
used in the United States of America to describe the two chambers
of government, the Senate and the House of Representatives
(the House). Senators are chosen by the separate States of the
Federation by open election, they stand for an election which
tends to attract middle aged, well-off candidates who are drawn

generally from the among lawyers, business and banking.

‘The conteni of this seclion has drawn much of ils information frum "Senales,

Bicameratism in the Cunlempoyary World” edited by Sanwel C. Pallerson
and Anihony Mughan and its nine indivrdual contributors. Published by
{he Ohio Sialg Universily Press, 1994,

23



41. While the political system is dominated by two main parties, the

directly elected President may not necessarly command a majority
of support in the Senate or the House or both. But even with
majority support, Senators may, nevertheless, take a different
view of matters from the House and a large and cohesive minority
may exert considerable power and use the power of the Senate
lo delay the passage of legislation and the policies and
appointments of Governmenl. Senators of the same party may
indeed lack strong electoral ties with the President. The Senate
is smaller than the House and. because of ils numerous
committees, Senators are kept busy. Senators are more in the
public eye, and use it to publicise problems and, since they come
from a different base of represemtation, promote their own
solutions. The Senate may contribute to gridiock by obstruction
and filibustering. For all that, the Senate occupies a special place
in the American Constitution and although it has changed over
time, the framers of the Constitution perceived bicameralism as
guarding against a dangerous concentration of power in the House
of Representatives. The Senate has remained for well over two

hundred years and so it will remain. {Barbara Sinciair)

Canada

42. The Canadian Senate has a total of 104 members who are

appointed by the Governor in Council, in effect the Prime Minister,

24

and retain their seats unless they resign or until the age of seventy-
five. "The powers of the Senate are coequal with the House of
Commons with the exceplion that bills for appropriating public
revenue or for imposing a tax must originale in the Commons.”
Legislation may originate in either chamber but in practice most
laws are introduced in the Commons. The Senate may amend
legislation and may also reject it but this power, with few
exceptions, in praclice is not invoked. in recent years, the fact
that the Senate has had a different political coloration from the
Commons has led to prolonged dispute belween the two
chambers and the Senate became a thorn in the flesh for the
Government. The system whereby the members of the Senale
are wholly appointed is seen by commentalors as being at the
foot of the problem and there have been calls for reform but
agreement on the nature of reform has not been achieved.

(C.E.S. Franks)

France

43. Bicameralism was instituted in France in 1795 as a resuilt of the

excesses of the single house in the final days of the revolution of
1789. Since then it has had periods of power and of decline as
the nature of government and sociely has changed. It was
designed to ensure that “reason prevailed over passion and time

and reflection over immediate action." The Senale cannot be

25



44,

45.

46.

dissolved. Senators are elected for a period of nine years and a
third of its membership is renewed every three years which
provides a continuity of work and the legislative process. The
Senate remains in office when the Lower House is dissolved. In
recent years, President de Gaulle, faced with continuing opposition
from the Senate, held a referendum in 1969 drastically to alter its
membership and functions. The referendum was defeated and

the President resigned.

Legislation is shaped by negotiation between the two houses of
parliament and, if need be to resolve sharp differences, the
Government may appoint a commitiee with equal representation

of both houses.

The Government may introduce bills into either house with the
exception of financial bills. Work done by the Senate on bilis
which pass from the lower house “corrects inaccuracies, improves
wording, and makes legislation more precise and broadly

applicable. *

The French Senate is elected by a two stage process. The first
stage is the election of the country's municipal councils for a period
of six years, The second stage is the appointment by the councils
of delegates to a senatorial electoral coilege in each department
(district / county) which elects members of the Upper House.

Because of the tengthy tenure of office, this electoral process

26

introduces a degree of permanency among the members and
lends to conservatism. Municipal councilors nearing the end of
their term will elect a third of the senatars for their depariment
who in turn go into office for 9 years. Another element encouraging
conservalism is the age requirement which requires Senators to

be at least aged thirty five. (Jean Mastias)

Australia

47!

IThe Constitution of 1901 established a bicameral parliament

consisting of a House of Representatives and a Senate with
virtually equal powers. The Senate now is composed of seventy-
six members elected for a six-year rerm”by the separate siates
and territories of the nation. Senators are now elected by the
single transferable vote in multi member constiluencies as distinct
from he single member preferential voting used in elections 1o

the House. Proportional representation thus allows minor parties

and independents to exercise considerable power in the legislative

48,

process.

The Senate is half the size of the House of Representatives. |t
cannot introduce money bills or amend tax bills or supply bills for
the “ordinary annual services of the Government” and requires
deadlock between the two houses to be resolved by a joint sitting.
Although outnumbered, the Senate has the power to return "any

proposed law"” with a request for amendment. This may result in
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the deadlock procedure which involves a three-month interval
before the Senate tries again and in the event of further deadlock
there is a dissolution of both chambers and a fresh efection before
a further joint sitting can be convened. However, it seems that
the danger of gridlock has been mitigated to some extent by
reference to Senale of committee before the passage of legislation
by the House. Question time in the Senate provides another
opportunity for Senators to exercise their muscles but strict
rules are imposed on the length of questions and the reply
by ministers. Questions are limited to one minute and replies
to four and lead to lively exchanges. The introduction
of proportional representation into elections to the Senate
permitted the representation of minor interests who, living
between the power of the two main parties of government, have
been able to exercise destructive or obstructive bargaining
power and led the former Prime Minister Keating to describe the
Senate as a "spoiling chamber...... usurping the responsibilities
of the Executive drawn from the representative chamber," and
"simply holding any government to ransom.” "Challenging the
traditional model with its implied right to untrammeled rule by the
panty holding power as the government of the day. Nevertheless

the Senate remains as an integral part of the system.” (John Uhr)

28

Ireland

49,

50.

The Seanad (Senate) of Ireland is composed of sixty members

of whom eleven are nominated and forty-nine elected. The

nominated members are nominated, with their prior consent, by

the Prime Minister. Three from each of the National University

and the University of Dublin. Forty-three are elected from five

panels of candidates representing:

(i) National Language and Culture, Lilerature, Art and Education
and professional interests;

(i) Agricullure allied interests, and Fisheries:

(i) Labour:

(iv} Industry and Commerce including banking, finance,
accouniancy, engineering and architecture:

{v) Public administration and social services, including voluntary

social activities.

Bills other than money bills may also be initiated in the Senate
and may be passed to the House. A bill passed by either House
and accepted by the other is deemed to have passed. Money
bills are sent to the Senate for recommendation within twenty-
one days and may be passed with or without acceptance of
the recommendation. Longer periods are allowed for the
consideralion of other bills but after the expiry of the stated period
shall be deemed to have passed. (from the Government of Ireland

website)
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51. From the foregoing it can be seen thal the Parliament of Ireland

enjoys many similarities with the functional conslituencies of the

Hong Kong Government.

General

52. The second chamber or Senate in each of these illustrations is

53.

differently composed and functions differently. However, apart
from the American Senate, Senates generally enjoy less power
and prestige. But as J.S. Mill writes on liberty "in political
speculations ‘the tyranny of the majority' is now generally included
among the evils against which society requires to be on guard.”

It may be said that Senates are part of this guarding process.

For Senates to be elected by the same process which elects the
other house would lead to an absurd duplication of their popular
base. The second chamber must therefore represent distingtive
territorial or functional groups. Their contribution is to improve
government, to improve the quality of legisfation, to contribute
wide reflection, wisdom and different points of view. If they had
not played this useful role, they would have been eliminated but
second chambers continue to maintain healthy existence around

the world despile the shadow of majoritarian criticism.

30

Section VI: 2012; A Bicameral Solution for the SAR

54,

95.

"Give power to the people” and "universal suffrage” were the
common cry of thousands who marched in 2003 and 2004,
Reacling to these marches and cries, our national leaders called
for restraint and to follow the gradual and orderly progress in
political development required by the Basic Law. How, then, lo
meet both the need for restraint and to respond to the general

wish 1o have a fully directly elected Legislative Council?

To have a fully directly elected Council in 2012 and to abolish the
functional constituencies would be to leap inlo an unpredictable
future. It would not meet the gradual and orderly criteria and
would not be acceptable to the Central Authorities. There are
some who say "why change the existing system", but is this really
a viable alternative when there is such a persistent demand for

change and when we need to make progress {owards the goal

envisaged by the Basic Law? Will not the demand become more

strident? Is there a middle way, a means to compromise between
a fully directly elected Legislative Council and the need for restraint,
to hear the popular voice, and to make gradual progress but also
to respond to the strictures of the nine requirernents referred to in
Seclion Il above; 1o ensure, in the words of the Central Authorities,
that the management of Hong Kong's Government shouid remain

in the hands "“of all sectors of society™? The real question lo ask is
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56.

57.

whether conflict between popular demand and gradual and steady

progress can be avoided. The answer is that it can.

The National Peaple’s Congress has declared that any changes
to the election of the Legislative Council made in 2008 must protect
the equal balance between the direclly elected and functional
constituencies and maintain the separate voting system of the
Legislative Council. This clearly indicales a desire, at least for
the immediate future, for a continuing role for vocational and
functional representatives. Opinion Surveys show that Hong Kong
people's views are mixed or even contradictory, for while there is
a strong wish for direct elections there is also support for the

retention of functional constituencies!

Many countries have had to face a similar dilernma when
developing their democracies, to find a balance between a directly
elected legislature and the long term interests of the nation, to
provide a necessary check to exiremism and lo give time during
the legislative process for the whole community to think things
out clearly. Their answer often lay in having a representative

syslem consisting of two chambers,

32

58.

29.

60.

A two-chamber system was in facl proposed for Hong Kong during
the last stages of drafting the Basic Law, but there had already
been five years of drafting and the proposal was made too late

for it to be properly evaluated.

Would a bicameral system provide a solution to our dilemma -
the need for gradual change and the call for immediate universal
suffrage? Would a bicameral system merely lead to deadlock
between the two chambers and to further procrastination in getting
things done? We have time now before 2012 to examine how
bicameral systems work elsewhere (previous sections have given
an introduction to some of them), and how this system could lead
lo a more thorough examination of the issues before the
community and the Government. It could lessen the tension
between the two categories of members, directly and functionally

elected. It could, if properly structured, lead to greater efficiency

and expedition in the conduct of government business.

Because of these qualities, two chambers, far from being obsolete
or outdated, are found in more than seventy large and small
countries around the world - the USA, Canada, Brazil, Austratia

and the new nations of Eastern Europe, to name but a few. indeed
of some countries which abolished them, 11 have since reinstated

them and in 14 nations new second chambers have been created.
Of the seventy countries with two chambers, each has adapted

them lo suit particular circumstances and there is no unanimity in
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61.

62.

their composition. Many have arisen from the need to give elected
representation to the interests of separate federated States or
Provinces. But this is not a hard and fast rule. In some countries
the members are appointed, in others the members are based
on vocational categories and in others there is a mixed system. )t
is also interesting to note that even the separate stales of federal
governments often themselves have a bicameral legislature, e.g.
ail but one of the United States of America have bicameral

systems.

Hong Kong has had representation elected by function or vocation
in the Legislative Council since 1985. Later, when the Basic Law
was completed in 1990, functional representatives continued to
be inciuded and they have since become embedded in the
governance of the HKSAR. As their number has grown, the
composition of FCs has become imprecise. Some professions
are represented, others are not, some sectors such as women's
organisations are not represented at all, and the inclusion of
corporate, rather than individuat electors, has been widely
criticised. The system therefore has its critics both on legal and
idealogical grounds. Hopelully, improvements to remove some
of the outstanding flaws and objections will be made in time for

the next election in 2008.

Taking these factors into consideration, we believe the response

to the popular cry to have a wholly direclly elected Legislative

34

63.

Council lies in giving the direclly elected members of the Council.
who would represent parties or who are political independents, a
chamber separale from the functionals, and to creale a second

chamber for the vocalional or functional representatives,

At present Legislative Council consists of 60 members, 30 directly
elected, and 30 functionally elected. As it is, the 60 are hard put
1o cope with legislation, their work as members of policy panels,
special commiltees and so forth. With the functional
representatives moved inlo a second chamber for the remaining
number of directly elected members to perform efficiently will need
their present number of 30 to be increased to 40 or more. The
number of functional representatives who move into the second
chamber may also need to be increased so as to elect separale
representalives from those sectors which are now grouped
together, e.g. sports and culture, and others who are not

represented at all, e.g. Green groups. It may be desirable, too,

following overseas experience, to create an Appointments

64.

Committee lo elect and appoint some distinguished persons to
the second chamber or to increase ils representaliveness in sorme
other way, e.g. regional and university representation, This is

clearly a matter for further consideration.

Itis a general pattern of bicameral systems that the first chamber
is larger than the second. This is not only a reflection of the

amount of work to be done bul results from the nature of the
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65.

respective chambers. The second chamber or senate is a place
literally to allow for second thoughts to be given to bills and motions
passed by the first chamber, to give careful scrutiny, to appoint
an expert committee, to seek wider consultation, if necessary to
propose amendments to legislation and then to refer the findings
of their deliberations back to the first chamber. Ample time would
need o be given to the second chamber 1o conclude its
deliberations. The time needed would depend on the nature of

the business involved.

The question would undoubtedly arise of how lo deal with a lack
of agreement between the two chambers. There are various ways
to do this. It can be done for example by giving lhe second
chamber the power to seek additional time, by appointing a joint
committee of both chambers, by providing for bills to shuttle
between both chambers untit agreement is reached and so forth,
Some may say that there will be gridiock but this criticism ignores
the dynamics of the situation, the discussion which will take place
in the community and the role of the media will play. Animproved
“minislerial” system, an improved election formula for the efection
of the Chief Executive, and the development of organic links
between the Legislative and Executive Councils will also effect
the way in which situations will play out. The whole environment
of governance will have changed. It is not suggested Iherefore
there would be a need for the second chamber itself to be given

a general right of veto nor would it be desirable,
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66.

67.

68.

There may be constitutional matters and others which impinge
on the powers of the Central Authorities, for these the second
chamber could be given the power to exegrcise a special vetn.
For other matters, if atter thorough debale in both chambers, the
unusual circumstances arise that there is final deadlock between
the two chambers, reserve powers to make a final decision coutd
be given to the Chief Executive and his Executive Council. The
question of the power the second chamber would exercise is
important and will require careful examination, here the experience
and practice of other second chambers may be helpful. These
are practical matters and are capable of solution and should not
detract from the general thrust and desirability of freeing the first

chamber from the functionat representatives and the advantages

of the second chamber concept.

An additional factor in ils favour is that the members of the second

chamber, being less in the public eye, would be able to concentrate

' more on their vocational interests and the details of legislation

and also to be concemed about the wider issues of the constitution

and human rights,

This, then, is a way lo meet the need to make gradual and orderly
progress, by emulatiﬁg procedures which are comman to many
democracies, but to adapt the structure 1o suit Hong Kong. A
second chamber of the kind described would preserve and provide

a better check and balance than the present system, in separating
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69.

the two components it would help to reduce tensions and
dissatisfaction created by the present voting system which requires
a separate majority from both the directly elected and functional
members for the passage of motions, bilis or amendments
introduced by individual members. Having a fully elecled and
some what enlarged first chamber in itself will be a big step forward
and will go some way to meet popular demand for universai

suffrage.

2012 should not be the end of this evolution, the changes proposed
represent a significant step forward and, no doubt, as we move
forward thereafter, further modifications can be made. The ideas
have previously found support from many commentators but have
been taken no further, possibly because of changes may be
needed to be made to the main body of the Basic Law. However
the changes proposed herein may well fall within the powers
conferred by the Annexes of the Basic Law. Some commentators
may raise objection even to these proposals, arguing that they
are too conservative, we would repeat that some countries, who
previously abandoned such 3 system, have reverted to it, and
many others have adopted it, while many other mature
democracies, with very many years of experience in democratic

institutions, still keep the bicameral system alive and in use.

38

70.Hong Kong's democralic development is at an early stage, and

71.

adoption of a bicameral system would amount to gradual and
orderly progress towards greater democracy, while continuing to

maintain a legislative body which is representative of all sectors.

The BPF now puts this bicameral system forward as a practical
solution to the evolution of our constitution. There will be need
for further debale about the details but the essence for a middie

way is there,

Business and Professionals Federation of Hong Kong

July 2005
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